
Customer Service 1300 292 872 (02)6670 2400

ABN: 90 178 732 496

Please address all communications

to the General Manager

tsc@tweed.nsw.gov.au

www.tweed.nsw.gov.au

PO Box 816

Murwillumbah NSW 2484

 

 

Council Reference: PP15/0005 
Your Reference: STRA EIE 

 
 
 
 
15 November 2018 
 
 
 
 
Director Housing Policy 
NSW Department of Planning and Environment 
GPO Box 39 

SYDNEY NSW 2001 

www.planning.nsw.gov.au/STHL 
 
Dear Sir/Madam 

Tweed Shire Council submission to the public exhibition of the Short Term 
Rental Accommodation Explanation of Intended Effects 

Tweed Shire Council (TSC) has played an active role in the State Government’s 
development and consultation on a short term rental accommodation (STRA) policy 
framework for NSW. 
 
TSC welcomes the opportunity to make a submission.  Our submission is focussed 
on the State Policy position and the exhibited Explanation of Intended Effects (EIE) as 
well as providing some local Tweed Shire STRA context. 
 
General Context  
 
In the absence of a State policy position, TSC commenced a Planning Proposal in 
2015.  
 
By way of summary the exhibited planning proposal of Tweed Shire Council sought to 
amend the local environmental plan (LEP) to: 
 

• provide a definition of short term holiday letting; 

• permit STHL as exempt development up to 62 days per year, reflecting the 
previously permissible use; 

• 62 days was chosen to allow flexibility of STRA of dwellings during school holiday 
and public holiday periods;  

• permit consideration of a DA for STHL for greater than 62 days per year; and 

• require compliance with the Holiday Rental Code of Conduct. 
 
It is noted planning proposal PP15/0005 is a current proposal with the Department of 
Planning and Environment (DPE), which has been subject to a number of gateway 
extensions, pending the outcome of the policy review. 
 
TSC has been supportive of incorporating the permissibility of STRA, albeit at a 
greatly reduced rate to that currently proposed to be mandated through amendments 
to the State Environmental Planning Policy (SEPP) Exempt and Complying 
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Development Codes (E&C Code SEPP) and the Standard Instrument Local 
Environmental Plans (SI LEP). 
 
Tweed Shire Council STRA context 
Since this time Council has been providing a degree of flexibility and considering 
applications, which appear to be STRA, as a serviced apartment under the Tweed 
Local Environmental Plans (LEPs). 
 
Notwithstanding a limited number of applications, the number of STRA listings has 
increased significantly.  The following figures are not provided to be a complete 
picture, rather to provide an indication of trends. 
 
As at October 2017 the Inside AirBnB website noted: 

• 369 listings for the Tweed Shire;  

• 70% of those (253) being entire home or apartment;   

• 2,350 listings for the Northern Rivers. 
 
Twelve months later current figures (at 10/10/18) have substantially increased to: 

• 1,091 listings for Tweed Shire;  

• 80.1% of listings being entire home/apartment; 

• 44.4% of listings are multiple listings (an owner having more than 1 property for 
rental); 

• 5,114 listings for the Northern Rivers. 
 
This represents an increase in listings of 296% in the last year and STHL use of 2.5% 
of all dwellings for the Tweed.  There is an increase of 217% for listings within the 
Northern Rivers total area. 
 
Whilst the above figures relate specifically to the short term rental platform AirBnB, it 
is noted that this is only one provider of many on the STHL market.  AirBnB is 
referred to as there is a tracking website which provides basic numerical data. 
 
Council currently has one full time staff member effectively dealing with STRA 
complaints full time.  The range of compliance issues Council has faced in recent 
times includes: 

• Noise impact - Transient groups (especially young groups) of people impacting 
on quality of life of neighbouring properties; 

• Security concerns with many different and unknown people in the areas; 

• Anti-social behaviour such as swearing, fighting, smashing bottles, shouting and 
parties until all hours of the night; 

• Bins are being overfilled, use of other residents’ bins & the STHL people do not 
put them out for collection; 

• Potential damage to property; 

• Inappropriate number of guests staying, for example up to eight people staying in 
a two bedroom unit suitable for four people.  

• Residential units being used for tourism units, apartment blocks are becoming 
more like informal hotels; 

• Traffic and parking issues in cul-de-sac areas; 

• Parking issues in apartment blocks; and 

• Building Code of Australia – Some residential houses and/or units do not meet 
the BCA minimum standards for commercial or safe use.   
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In addition, there are apparent emerging social, economic and environmental 
implications: 

• Long term local residents are now being given notice to vacate and need to move 
away from the Tweed Shire area as more dwellings are being used for STRA 
rather than long term rental and there are significantly less places for long term 
rentals;  

• Established residents have sold and moved away because of poor behaviour by 
short term rental tenants near-by and by the lure of the high prices being offered;  

• Residents specifically move to R2 Low Density Residential zones so that they can 
enjoy the quiet residential areas which are increasingly occupied by STHL; and 

• Caravan parks and registered motels/hotels are now experiencing financial 
difficulty as they are no longer can compete with online STRA platforms. 

 
Compliance with legislative requirements, basic amenity requirements and 
unauthorised STRA is having a significantly increasing impact on TSC resources.  
Compliance is one of our key concerns and a key focus of the TSC submission. 
 
Submission comments 
 
Permissibility 
 
The Short Term Accommodation Planning Framework introduces a new definition for 
STRA as follows: 
 

“the commercial use of an existing dwelling, either wholly or partially, for the 
purposes of short-term accommodation, but does not include tourist and visitor 
accommodation.” 

 
STRA will be permissible (through amendment to the SI LEP and the E&C Code 
SEPP) referring to anywhere a legal dwelling is permitted, rather than through 
specified zones: 
 
For TSC: 

• This would permit STRA in all rural and all residential zones via the definition of a 
dwelling;  

• Tourist and visitor accommodation defined uses will not include STRA; and 

• All Commercial zones (other than B5) would allow STHA via shop top housing 
which is a dwelling and not part of the “tourist and visitor accommodation” 
definition. 

 
Additionally, it is unclear if a “moveable dwelling”, which includes tents, tee-pees, 
caravans, old buses etc constitute a dwelling if used as a “separate domicile” under 
the definition of “dwelling”.  Many of these moveable dwellings are located in flood 
prone or vulnerable areas. Moveable dwellings are permissible in most open zones 
(all residential). 
 
The introduction of the words “commercial use” into the definition reinforce that STRA 
is a “commercial use” which is to be permitted in residential and rural zones where 
generally commercial use (commercial premises) is not permitted and/or the 
commercial use is inconsistent with the zone objectives, such as the R2 Low Density 
Residential zones. 
 



 

Page 4 of 10 

 

The EIE states that the new definition for STRA will be incorporated into the SI LEP 
and the E&C Code SEPP.  During the webinar session run by the Department of 
Planning and Environment (DP&E) on 5 November 2018, the question of allowing an 
avenue for a development application (DA) was asked.  It was noted that the intent of 
the framework is to allow exempt and complying development but to make no 
provision for a DA. 
 
Should this be the intent clarity is sought as to why the definition for STRA is to be 
included in the SI LEPs.  If the definition is included as a mandatory definition, then 
this will by default result in STRA being be a permitted use in all “open zones”, unless 
addressed by a planning proposal. 
 
The implications of this is that STRA becomes a defined use, permissible, and 
therefore a DA is able to be lodged.  Council would be obliged to accept and 
determine such a DA. 
 
Clarity is sought as to the intent for allowing a DA and the inclusion of the STRA 
definition in the SI LEPs.   
 
Recommendations: 
1. Tweed Shire Council seeks to clarify if the exclusion of moveable dwellings for 

use as STRA is intended.  
2. Should they be included as a dwelling for exempt use for STRA, Tweed Shire 

Council seeks clarification how are BCA requirements to be managed; what 
measures are in place to manage risk for bushfire, flooding and other hazards 
typical of the location of these forms of “dwellings”, which are occurring more 
frequently in heavily vegetated and “off grid locations” throughout our region. 

3. Clarity is sought on the intent of a development application pathway for any 
STRA use and ensuing practicality of the definition being included in the SI LEP. 
 

Bushfire 
 
There is uncertainty as to how a property owner will be able to demonstrate they meet 
the BAL 29 bushfire requirements, particularly where a consent is more than 12 years 
old (when the Planning for Bushfire requirements commenced in 2006).  Similarly 
there is uncertainty on how compliance with the bushfire requirements can be 
managed. 
 
It is clear that individual owners will need to satisfy themselves that they meet the 
bushfire requirements to operate the use as exempt development. 
 
What is unclear is how the compliance of the bushfire requirements are to be 
recorded and managed. 
 
Additionally, it is unclear what pathway is available to anyone seeking to undertake 
STRA in an area of greater than 29 BAL.  The EIE is unclear about whether a DA will 
be available to be lodged.  As noted above, should the new definition be included in 
the SI LEP, then the use may be considered as a DA. 
 
Recommendations: 
4. Clarity is sought on the operation mechanisms of recording and managing the 

compliance of the bushfire requirements and therefore whether a use may be 
exempt or complying development. 
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5. Clarity is sought on a development application pathway for any STRA use above 
BAL 29.   

 
Flooding 
 
The EIE makes provision for the consideration of bushfire prone land where the host 
is not present, however, there are no considerations or requirements with regards to 
flood affected land.  Where a host is not present STRA of dwellings will only be 
allowed up to 29 BAL as exempt development.  
 
Council has recently experienced severe flooding where a number of people lost their 
lives. Council is currently trying to reduce the number of dwellings and people 
exposed to flood risk. 
 
Risk considerations for flood prone should also be included within the Code SEPP 
and the policy framework for STRA, with a key objective of not placing more people at 
risk. 
 
Recommendations: 
6. The Short Term Accommodation Planning Framework and amendments to the 

Codes SEPP should restrict permissibility and apply appropriate safety 
requirements for flood affected land. 

 
Meeting regional plan Directions and growth targets 
 
The North Coast Regional Plan (NCRP) and regional planning policy provides targets 
for residential housing based on population growth and demand. 
 
Whilst there is data being collected on dwelling numbers built, there is currently no 
data being collected on what percentage of this new housing stock is being built but 
effectively removed from meeting the dwelling targets as it is no longer used for 
permanent occupation.  Anecdotally, a percentage of the housing stock is being used 
for STRA and effectively the provision of housing is falling short.  Therefore, the 
targets being met “on paper” may not be achieving the actual targets. 
 
Recommendations: 
7. The Short Term Accommodation Planning Framework investigates the impact 

for local government on meeting dwelling targets. 
 
Swimming pools 
 
The EIE clearly states that STRA will not form part of the Tourist and Visitor 
Accommodation group term. 
 
Should this continue as the policy position, consideration to the implications of 
swimming pool inspections should be considered and addressed. 
 
The Swimming Pools Act 1992 requires a tri-annual swimming pool inspection regime 
for tourist and visitor accommodation (Clause 22B).  This reflects the serious need to 
maintain a standard level of safety and pool compliance for temporary users.  There 
are well documented drowning and near drowning incidences in association with 
tourist and holiday accommodation. 
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Currently TSC includes caravan parks, camping grounds and serviced apartments on 
the tri-annual inspection program as they fall under the definition of tourist and visitor 
accommodation.  
 
In the interest of short term rental/holiday user safety it is considered that the 
swimming pool inspection requirements must also apply to short term rental 
accommodation in the same manner as these requirements continue to apply to other 
forms of tourist and visitor accommodation. These requirements should not be 
“buried” in standard clauses such as “compliance is required with other Acts or 
legislation” as most hosts and operators are unaware of the requirements of these 
other Acts and legislation.  The requirements should be transparently included in any 
exempt or complying development standards and conditions. 
 
Recommendations: 
8. The Short Term Accommodation Planning Framework transparently 

incorporates the current tourist and visitor accommodation requirements for 
swimming pool compliance and tri-annual inspection of the Swimming Pools Act 
1992 into any exempt or complying development standards and conditions. 

 
Fire safety and BCA requirements 
 
Currently the change in use of a dwelling Class 1a to a boarding house, guest house, 
hostel or the like and a unit Class 2 to a boarding house, hostel, lodging house or 
back packers or the like triggers a change in BCA classification of Class 1a to Class 
1b and Class 3 to Class 3 respectively (BCA Clause A3.2 Classifications). 
 
Currently prior to the issue of an occupation certificate a Final Fire Safety Certificate 
will be required to be issued and the fire safety measures included on Council’s fire 
safety measures register. This then initiates the building owner/agent to submit an 
annual fire safety statement.  As with the swimming pool requirements it is considered 
essential that these requirements be carried through to STRA. 
 
A property used as short term holiday rental effectively changes the building 
classification triggering more stringent fire requirements, appropriately for safety. 
 
The EIE appear to have included some of the fire safety requirements (for example 
reference to a maximum of 12 persons within the Class 1b requirements) but not all.   
For example Class 1b and Class 3 properties require smoke alarms to all bedrooms 
and hallways associated with a bedroom and have additional requirements for people 
with a disability.  
 
Compliance with fire safety and BCA requirements, similar to swimming pools, must 
be transparently included in any exempt or complying development standards and 
conditions. 
 
Recommendations: 
9. The Short Term Accommodation Planning Framework transparently 

incorporates the BCA classification and applicable fire safety requirements into 
any exempt or complying development standards and conditions. 

 
Compliance 
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There is very limited information or policy framework around how the compliance 
matters and implications of the STRA framework are to be managed.  The EIE refers 
to this role being the responsibility of Councils, the police and the Office of Fair 
Trading, depending on the issues. Notwithstanding, Council is almost always the first 
point of contact for complaints. 
 
The webinar session run by the DP&E on 5 November 2018, highlighted that whilst 
discussions are ongoing on the Code of Conduct and specifically management of 
compliance, Councils have not as yet been privy to the details of the Code of Conduct 
or the compliance framework. 
 
This is the most concerning issue of the EIE and policy framework for Councils.  
Councils have been asked to accept an intended application or apply for reduction in 
number of days should a regional Council wish to pursue this, however, have no 
details on what the most important aspects of the policy framework will be. The EIE 
states:  

“Feedback on the Options Paper suggested it can be difficult for councils to 
effectively use the existing enforcement and compliance powers when there are 
complaints about STRA due to the transient nature of the use; a lack of 
information regarding STRA activities; and the resourcing burden associated 
with proving non-compliance.” 

 
However, none of these issues is addressed in the information provided. 
 
The increase to 365 days per year as exempt development will almost certainly result 
in an increase in the number of STRA and associated compliance issues.  However, 
varying the number of exempt development days permissible will significantly 
increase the compliance complexity for Council, who will have limited access to the 
number or location of STRA properties (given they will be exempt development); the 
number of days they are required to be operating and no knowledge of the number of 
days they are actually operating etc. 
 
It is suggested there should be a mandatory mechanism for either the online platform 
operators and/or the State Government (via a registration framework) to collect and 
manage the STRA operator and property data and to make that data available to 
Councils.   
 
It is considered there should also be recognition of the increased demand for 
compliance and provision of resources towards the compliance implications of the 
State policy. 
 
TSC has resolved to accept, at this time, the 365 days as exempt development to 
better manage STRA on a “single playing field”, rather than under multiple conditions.  
However, it is acknowledged and highlighted that the demand on compliance 
resources will likely increase.  Additionally, TSC seeks clarification that a reduction on 
the applicable number of days may be sought at a later stage, subject to 
understanding the implications. 
 
The EIE notes that the intended action is a “two strikes and you’re out” approach to a 
breach of the Code of Conduct, however provides no detail on whether this applies to 
the rental owner, rental operator or tenant.  Equally should this apply to the “host” and 
should the “host” be the owner, there is no clarity about what occurs where the “host” 
may own and rent out multiple properties as STRA, as commonly termed a “super 
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host”.  Clarity is required about the definition of the term “host”, use of the term and 
compliance action against a “host”. 
 
Recommendations: 
10. The Short Term Rental Accommodation Planning Framework and legislative 

amendments include a register for all STRA any associated conditions (ie 
maximum number of days), bushfire requirements and certificates and a register 
of compliance issues and complaints to be maintained on the DPE website. 

11. The Short Term Rental Accommodation Planning Framework and legislative 
amendments include a compliance framework clearly outlining roles and 
responsibilities for compliance and clarity on what constitutes a compliance 
issue. 

12. The Short Term Rental Accommodation Planning Framework and legislative 
amendments include resourcing for local government to manage the impacts 
and compliance issues of the policy or facilitate a registration levy to enable 
Council to manage the compliance impacts. 

13. The Short Term Rental Accommodation Planning Framework, legislative 
amendments and Code of Conduct clearly articulates a definition of a “host” and 
similarly clearly articulates who and under what conditions the host, the property 
or the STR tenant is to be penalised for any breach of Code of Conduct. 

14. TSC seeks confirmation that a reduction on the applicable number of days may 
be sought at a later stage, subject to understanding the implications. 

 
Precautionary approach 
 
The Government introduced the State Environmental Planning Policy (Exempt and 
Complying Development Codes) 2008 to enable minor development to be undertaken 
without the need to have development consent obtained. Current examples of the 
type of minor works that are permissible without consent include structures such as 
carports and fences. These types of development were considered to be appropriate 
as Exempt development due of their minor nature and their limited impact on the 
environment and the amenity of the area. 
 
The EIE and short term rental planning framework provides a significant expansion on 
the permissibility of STRA as Exempt development and as currently permitted.  Whilst 
there is a role for STRA within the market, the majority of issues arise from the STRA 
use within low density residential areas (zones) where the community expectation is 
for a low scale residential use, compatible with the objective of the R2 Low Density 
Residential zone to “meet the housing needs of the community within a low density 
residential environment”. 
 
The current proposal that proposes to enable up to 12 unrelated persons to occupy a 
dwelling at multiple intervals (say 52 weekly intervals) is not considered to be the  
appropriate level at which Exempt development should be set. The potential impact of 
this type of development on existing low density residential areas is not what the 
community would reasonably expect to occur as Exempt development and does not 
favourably compare to the existing development that is permissible as Exempt 
development. 
 
The amenity of the current low density R1 and R2 residential neighbourhoods could 
be severely impacted by the scale of the current proposal. It is likely that the 
character of these low density zones could be changed to mirror what could be 
anticipated within a traditional high density or tourism zone. 
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It is suggested that the introduction of the STRA planning framework be introduced in 
a more precautionary manner, as was taken with the introduction of the E&C Code 
SEPP, including for example: 

• Allowing the STRA use outside of the low density residential areas and 
providing a review period would allow the introduction of the provisions to be 
staged, monitored and reviewed. 

• Using a starting base of a maximum of two unrelated persons be permitted 
within a dwelling when the host is present.   
 

This could then be scaled up to be commensurate with existing zone density and 
other environment constraints, such as Bushfire, Flood and other factors such as 
whether a compliant swimming pool is present. 
 
It is therefore strongly recommended that a far more precautionary approach be taken 
with the introduction of the proposed policy than is currently proposed. 

 
Recommendations: 
15. Request the Short term Rental Accommodation Planning Framework considered 

the introduction as a staged process to allow its introduction in less sensitive 
areas first and any impacts to be monitored and reviewed in consultation with 
councils, rather than the exhibited open application wherever a ‘dwelling” is 
permitted. 

 
Monitoring 
 
The impacts of the State Government policy position are unclear at this time. There is 
limited research available widely, and almost no research locally as to the economic, 
social or environmental impacts of this policy position.  
 
Whilst each Council can and should monitor the impacts for their region, it is 
reasonable to expect the State to monitor the impacts of the introduction of this new 
policy and to make this information available to Councils. 
 
Recommendations: 
16. Request that the State Government collect use and compliance data to monitor 

the impacts of the introduction of the STRA provisions and make this information 
available to Councils.   

 
 
Council resolved the additional inclusions at their meeting of 1 November 2016: 
 
4. Adds to the Council submission the following points: 
 

4a. requests the State Government to require STRA to be let through an 
Agent. 

 
4b requests the State Government: 
 

i. licences or provides a register of the operation of STRA; and 
ii. undertakes all compliance responsibilities for STRA in light of the fact 

that councils do not have the resources to manage compliance. 
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4c  Advises that it supports the requirement for all STRA properties to be 
required to be registered on a State held register and that a requirement is 
introduced for annual submission to Council by all STRA registered 
properties of evidence of an annual inspection of Fire Safety equipment by 
a licensed Fire Safety certifier as all other registered short term 
accommodation providers are. 

 
 
Thank you for the opportunity to be engaged.  Should you require any clarification on 
any matters please contact Robyn Eisermann, Senior Strategic Planner on 02 6670 
2562. 
 
 
Yours faithfully 
 
 
 
 
Vince Connell 
DIRECTOR PLANNING AND REGULATION 
 
Att:  Council Planning Committee Report and Resolution of 1 November 2018 

Building Unit analysis of swimming pool and BCA considerations 
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